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January 23, 2002

Mrs. Anabelle Rodriguez
Attorney General
Department of Justice
P. O. Box 192
San Juan, Puerto Rico 00902

Dear Mrs. Rodriguez:

The Public Water Supply Supervision Program (PWSS), of the Puerto Rico Department
of Health, (PRDOH), has submitted a primacy revision application to the US
Environmental Protection Agency, (EPA), for two new drinking water regulations
promulgated by the EP A: The Consumer Confidence Rule (CCR), and a rule covering
several aspects ofprimucy revisions. To ensure and retain primacy, the Department must
dernostratc that Commonwealth rules are "no less stringent", than their federal
counterparts, therefore, the General Regulation for Environmental Health was approved
on February 4, 2000, empowering us to adopt hy reference, all federal regulations, (i.e., a
practice of incorporation by reference- See Attorney General Opinion, dated August 21,
2000).

During the course of EP A' s legal review of our most recent revision application, they
noted that our method of incorporation by reference, included the prospective adoption of
future federally-promulgated regulations, meaning that the Department automatically
incorporates any new federal drinking water regulation, hy reference, into it's General
Regulation Num. 6090. The issue according the LPA, is that future federal rules should
not be be adopted prospectively without intervening decision making action by the
appropiate Commonwealth legislative or executive body, as this action may represent an
unconstitutional delegation of lcgislati ve authority.
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In order for prospective adoption to be acceptable to TIPA., an opinion must he provided
by the Attorney General's Office, stating that such regulations, (those allowing
prospect: ve adoption by reference) are valid under Puerto Rico's Constitution and
statutes. The opinion must assure that automatic adoption of all future EPA drinking
water regulations into our General Regulation Num, 6090, without any further decision
by the legislature or the PRDOII. is not in conflict with PR's Constitution, statues and/or
opinions of PR Supreme Court. Your opinion should provide appropiate citation to
constitutional, statutory and case law.

As a matter of fact, in order to grant us the primacy enforcement responsibility, the
Commonwealth must adopt drinking water regulations which are no less stringent than
the National Primary Drinking Water regulations, as we have already stated.

From a programmatic perspective, this Department believes that additional intervening
action, (e.g. providing public notice and comments), for each and every new Federal
drinking water regulation is not necessary, since under our current Regulation we have
clearly stated that the Commonwealth intents to automatically adopt any future final rule
promulgated by EPA, concerning the National Primary Drinking Water Regulations. As
such, through that agency's extensive notice, review and comment process, the people of
the Commonwealth are afforded ample opportunity to review future regulations.
Besides, PRDOH conducts extensive outreach in PR on upcoming FPA's regulations
through meetings, workshops ami conferences,

Hoping to hear from you soon regarding Our request, 1 remain.

Sincerely,

JfJ/,
Johnny;k4'J~n, Fi\CPM, ~"'1.I/
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ML OS/¢m(ie;sccllI~[iCC(J1'in re Reg 6090

CC:I\~yra Maldonado. Esq.
Mrs. Olga Ri vera
Mr. Alfredo Casta Velez
Eng. Carl Soderberg, EPA, Caribbean Branch
Eng. Bruce Kisclica, EPA., Region 2


